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SUMMARY:

... While the Mrs. Murphy exemption arguably has limited practical significance, the exemption
continues to have great symbolic force. ... On the other hand, by permitting Mrs. Murphy to
discriminate, the exemption permits infringement of a potential tenant's right to be free from
discrimination. ... Proponentsof Titlell, fearing that public empathy for Mrs. Murphy would defeat
the bill, supported the exemption. ... By requiring it to accept women as full members, the Jaycees
argued, the statelaw violated its members rights of free speech and association. ... Thelawsat issue
in Thomas make it unlawful for housing providers to discriminate on the basis of "marital status,”
which, for purposes of the laws, includes refusing to rent to unmarried couples. ... By its clear
language, the provision only exempts private clubs from the prohibitions of Title Il; it does not
exempt them from all other anti-discrimination laws. ... In this way, the Mrs. Murphy exemption
more closely resembles the Title VII than the Title Il private club exemption. ... According to
Professor Sam Stonefield, "within the area specified by the exemption, 'Mrs. Murphy' can express
herself by indulging her racist tastes, if any, and societal support for her freedom to discriminate
trumps the conflicting personal and societal interests in prohibiting discrimination.” ...

TEXT:
[*605] Introduction

The Fair Housing Act ("FHA") boldly declaresthat "it is the policy of the United Statesto provide
... fair housing throughout the United States." nl1 To that end, § 3604 of the FHA prohibits
discrimination on any basisin the sale, rental, or negotiation of housing. n2 The FHA's coverage,
however, is not complete. Section 3603(b)(2), the so-called Mrs. Murphy exemption, n3 exempts
dwellingsintendedto be occupied by four or fewer familiesn4 from the prohibitions of 8 3604, other
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than 8§ 3604(c), if the owner livesin one of the units. n5

[*606] While the Mrs. Murphy exemption arguably has limited practical significance, n6 the
exemption continuesto have great symbolic force. By cutting Mrs. Murphy from FHA coverage, the
exemption ostensibly guards her First Amendment right not to associate. n7 On the other hand, by
permitting Mrs. Murphy to discriminate, theexemption permitsinfringement of apotential tenant's
right to befree from discrimination. Thus, the exemption indi cateswhere society, speaking through
Congress, draws the line in the clash between civil rights and civil liberties.

This Note will argue that Congress drew the line in the wrong place, rendering the exemption
over-inclusive as a protector of liberty. To make this point dear, it is important to recognize the
breadth of the exemption. At one extreme, the law exempts a savvy businessperson who owns a
four-unit building, renting three of the unitsto strangers and occupying the fourth unit as her own.
Suchalandlordwouldlikely use aseparate entrance/exit and rarely, if ever, interact with her tenants.
At the other extreme, the law exempts an unsophisticated owner of atwo-bedroom house, who, with
the house as her only asset and source of income, rents one of the rooms to a tenant who will
perforce share abathroom, kitchen, and potentially mealswith the owner. Theformer Mrs. Murphy
has no cognizablerightsof association, whilethelatter might. Y et, asnow written, theFHA exempts
them both.

ThisNotewill also arguethat repealingthe exemptionis preferableto modifyingit. Even if coverage
of the exemption were scaled back to [*607] dwellings occupied by two families, for instance, the
FHA would still condone overt discrimination. The existence of an exemption for owner-occupied
dwellings announces that our nation still tolerates discrimination. Implicit in the exemption is the
belief that there is something so unsavory about Mrs. Murphy's likely targets -- African Americans,
Latinos, Jews, families with children -- that she should not have to live amongst them, even if they
residein separate unitsthat she chose to make available on the market. For these reasons and others
articulated below, the Mrs. Murphy exemption should be repealed, leaving the most intimate of
situationsto case-by-case, as-applied, First Amendment challenges.

Part | exploresthe"Mrs. Murphy" image and itsrel ationship to the exemption'soriginsand purposes.
| extrapolate from the legidative history and contemporaneous articles that inclusion of the
exemption was as much a concession to racism as a recognition of Mrs. Murphy's rights of
association. Part |l contends that Mrs. Murphy does not have associational interests worthy of an
exemption, even under the most sympathetic circumstances, under current caselaw. Part 111 explains
that one of the exemption's unstated purposes -- to shiedd Mrs. Murphy from close contact with
African Americans-- isundercut by the existence of § 1982 of the Civil Rights Act of 1866. Courts
have interpreted § 1982 to prevent Mrs. Murphy from discriminating on the basis of race. Part 1V
contends that since Mrs. Murphy has no constitutionally recognized associationa interests and
modern interpretations of 8 1982 have diluted the exemption's protection of racial discrimination,
socia policy demands that the exemption be repealed. Its negative symbolic value outweighs any
value to be found in recognition of Mrs. Murphy's alleged right not to associate.

|. Purposes of the "Mrs. Murphy" Exemption



The Mrs. Murphy exemption was included in the FHA to protect Mrs. Murphy's First Amendment
freedom of association. Senator Mondal e, who co-sponsored the FHA, declared: "The sole intent of
[theMrs. Murphy exemption] isto exempt thosewho, by thedirect personal natureof their activities,
have a close personal relationship with their tenants.” n8'Y et implicit was an understanding that the
First Amendment right at stake was specifically Mrs. Murphy's right not to associate with African
Americans.

When Senator John Cooper, Democrat from K entucky, introduced Amendment No. 567, which later
became the Mrs. Murphy exemption, he patterned it after the "Mrs. Murphy Boardinghouse"
exemptionto Title[*608] 11 of the Civil Rights Act of 1964. n9 Statementsin the legislative history
of Title Il suggest that from the beginning the Mrs. Murphy concept had First Amendment roots.
During debates over Title I, Senator Hubert Humphrey commented that the "cut off point of five
roomswas reached in balancing theright of privacy of onewho hires out roomsin hisown residence
and the obligations of aproprietor who maintainsapubliclodging house." n10 Atalater pointinthe
debate, Senator Humphrey el aborated:

[Title 11] is carefully drafted and moderate in nature. There is no desire to regulate truly
personal or private reationships. The socalled Mrs. Murphy provision results from a
recognition of the fact that anumber of people open their homesto transient guests, often not
asaregular business, but as asupplement to their income. Therelationshipsinvolved in such
situations are clearly and unmistakably of a much closer and more personal naturethan in the
case of mgjor commercial establishments. n11

While these exemptions were tied to the First Amendment, they were not purely motivated by
fidelitytotheFirst Amendment. Racial politicslurked inthebackground. In 1963, during the debates
over Titlell, "Mrs. Murphy" becameaslogan by which opponentsof Title Il appealed to the public.
n12 Theimage conveyed was" of the ancient widow operating athree or four roomtourist homewho
would, by force of the bill, be required to accommodate transients without regard to race." n13
[*609] Although average Americans could not understand much of the bill's complexity, "Mrs.
Murphy" was an image with which average Americans could identify. n14 Proponents of Title I,
fearing that public empathy for Mrs. Murphy would defeat the bill, supported the exemption. n15
For thebill's proponents, the number of establishmentsthat would be cut from Title I1'scoveragewas

not significant enough to warrant becoming embroiledinthepolitical battlethat would have ensued.
nl6

Circumstantial evidence also points to the influence of racial politics in the inclusion of the Mrs.
Murphy exemptioninthe FHA. In the samebreathinwhich Senator M ondal e extolled theexemption
asprotecting Mrs. Murphy's privacy, hesaid, "I want it clearly understood aswell that | do not agree
with the need for granting this exemption." n17 Moreover, he doubted that concerns for Mrs.
Murphy's privacy or associational freedoms motivated those who supported such an exemption. n18
Rather, he speculated, politics was driving support for the exemption. n19 Noting the widespread
support for the exemption -- both within and outside Congress -- Senator Mondale stated for the
record that "some argue on the merits and most, | would say, argue on the basis of abelief thatitis
politically necessary." n20 Despite disagreeing with the basis of the exemption and recognizing the



guestionablemotivationsof itsadherents, Mondalewaswilling to makeaconcessioninorder to save
hisbill. n21

Senator Mondale's comments do not make clear why he thought the exemption was "politically
necessary,” but it seems clear that Mrs. Murphy's First Amendment rights were not the underlying
concern of most of those supporting the exemption. Mondal€'s distinction between those few
proponents of the exemption who argued "on the merits' and the majority who believed it was
"politically necessary" leave the impression that he was distinguishing between honorable First
Amendment arguments [*610] and arguments that the exemption was necessary to make the FHA
more palatable to white Americans opposed to open housing. n22 Accordingly, the exemption is
more accurately understood as a political concession, born more out of racist prgudice than
faithfulness to the First Amendment.

I1. First Amendment Rights of Mrs. Murphy

Whiletheexemption wasostensiblyincludedinthe FHA to protect Mrs. Murphy's First Amendment
rights, only those Mrs. Murphys in particularly intimate settings have legitimate First Amendment
interests -- for example, aMrs. Murphy who rents out aroom in her two-bedroom house and shares
a kitchen and bathroom with her tenant. Everyday experience, however, suggests Mrs. Murphy
typically livesin a separate unit from her tenant(s) with whom she has friendly, but not intimate (in
the constitutional sense described below), relationships. For the purposes of the discussion in this
section, | will assume this type of Mrs. Murphy.

A. The Firs Amendment Framework

In Robertsv. United States Jaycees, n23 Justice Brennan reviewed the Supreme Court's freedom of
association jurisprudence. n24 He concluded that the constitutional right of freedom of association
encompassestwo distinct constitutional rights: the freedom of intimate association and the freedom
of expressive association. n25 The freedom of intimate association, according to Justice Brennan,
"protects certain intimate human relationships® from "undue intrusion by the State," because these
intimaterel ationshipshel p safeguard individual freedom. n26 Thefreedom of expressiveassociation
protects individuals engaging in activities protected by the First Amendment, such as speech,
assembly, and the exercise of religion. n27

Jayceesinvolved challenges premised on both rights. The Jaycees, anational all-male organization,
challenged a state law forbidding discrimination [*611] on the basis of sex "in a place of public
accommodation.” n28 By requiring it to accept women asfull members, the Jayceesargued, the state
law violated its members rights of free speech and association. n29

A statutethat significantly interfereswith protected associational activity i ssubject to strict scrutiny,
n30 meaning that the statute must serve acompelling stateinterest that cannot be achieved by less
restrictive means. n31 Accordingly, the Jaycees Court began its anays s by examining whether the
Jaycees were engaged in protected associational activity that would trigger strict scrutiny. n32

First, the Court addressed the question whether the Jaycees right to intimate association had been



infringed. The Court found that the relationships among Jaycees members were not sufficiently
intimate to be worthy of constitutional protection. n33 The intimacy between the organization's
members did not resemble that of afamily, which the Court viewed as paradigmatic of the sort of
intimaterelationshipsthe constitution protects. n34 Family re ationshipsaredistinguishable, in part,
by their "relative smallness, high degree of selectivity,” and "seclusion from others in the critical
aspectsof the rdationship." n35 The Jaycees local chapters, by contrast, are large and unselective,
admitting members "with no inquiry into their backgrounds." n36 The Court also noted that the
Jaycees permitted nonmembers of both genders to participate in many of its activities and allowed
women to join as associate or less-than-full members. n37

Next the Court found that the statute had infringed the Jaycees expressive associational interests.
n38 Despitethisfact, the Court found that the statute satisfied strict scrutiny. Inthe Court'sview, the
state's "compelling interest in eradicating discrimination against its female citizens justifies' any
restrictionsimposed by the state on the Jayceesmembers' associational freedoms. n39 Moreover, the
Court found that the Jaycees had not made a substantid showing that admitting women as full
members would impede the Jaycees ability to express its views. n40 The Jaycees [*612] could
continue to promote the interests of young men and exclude individuals with ideologies or
philosophies differing fromthose of its members. n41 Concluding its analysis, the Court found that
the statute's impact on the Jaycees' protected speech was narrowly tailored to achieve its purposes.
n42

B. Application of the Framework to Mrs. Murphy

Mrs. Murphy has no associations, either intimate or expressive, that would afford her constitutional
protection to discriminate. Even when a right of freedom of association is predicated on the
recognized right not to associate, n43 asisMrs. Murphy's, that right must be asserted in furtherance
of some affirmative right to associate. n44 Otherwise, Mrs. Murphy would be simply arguing for a
right to discriminate. The Supreme Court has explicitly and repeaedly refused to grant
"constitutional protection for invidious private discrimination.” n45

1. Right of Intimate Association and Mrs. Murphy
a. The Intimacy of Mrs. Murphy's Home

Mrs. Murphy may argue that she seeks the right to discriminate to protect her home from outside
interference. Such a basis, were it legitimate, would be quite powerful. Indeed, the Jaycees Court
stated that family relationships exemplify the sort of relationship worthy of constitutional [*613]

protection. n46 By publicly renting, however, Mrs. Murphy is involved in abusiness, which is a
decidedly non-private endeavor. n47 Mrs. Murphy can hardly justify her discrimination asadesire
to seclude her family when she seeks to rent her unitsto outsiders. Asthe Jaycees Court noted, one
characteristic that distinguishes families is "seclusion from others in critical aspects of the
relationship.” n48 Forcing Mrs. Murphy to rent to those she would otherwise reject would not open
her doors to the public. She has already chosen to open them. n49

Mrs. Murphy's argument based on the intimacy of her home is also weakened by the fact that her



tenants might live independently from her family. Aswritten, the Mrs. Murphy exemption applies
to owner-occupied "dwellings' n50 containing no more than four rooms or units for independent
living. n51 Thus, interaction with her tenants may be limited to encountering them in the hallway.
Of course, Mrs. Murphy'sargument becomes stronger the lesser the physical separation between her
and her tenants.

In Senior Civil Liberties Assnv. Kemp, n52 an el derly couple chdlenged the condtitutionality of the
1988 amendments to the FHA, which added "familial satus" to the classes protected by the FHA.
n53 Theplaintiffsallegedthe"familial status’ provision violated their privacy and associ ation rights.
n54 The plaintiffslived in acondominium complex that excluded children under the age of sixteen
in violation of the FHA's "familial status' provision. n55 The Eleventh Circuit rejected these
constitutional arguments, holding that the amendments did not violate the plaintiffs rights of
association because the amendments' prohibitions "stop[] at the [plaintiffs] front door." n56 The
court declared that whatever the right of privacy might include, "it excludes without question the
right to dictate or to challenge whether families with children may move in next door to you." n57
Accordingly, theright of intimate association does not protect Mrs. Murphy's right to discriminate
in determining who will [*614] rent the unitsneighboring hers. Asthe court noted, adifferent case
would be presented if theFHA forced Mrs. Murphy and the Kemp plaintiffsto take undesired groups
into their living quarters. n58

b. The Intimacy between Mrs. Murphy and her Tenants

There are two exemptionsto the FHA that shield landlord-tenant relationshipsin recognition of the
special associational interests at play. Thetypical Mrs. Murphy, however, qualifiesfor neither. Mrs.
Murphy isneither affiliated with areligious organization whereby she only rents her units"for other
than a commercia purpose” to those who share her religious beliefs, nor is she affiliated with a
private club that provideslodging to its members "for other than a commercial purpose,”" both of
whicharetheonly affiliationsexempted fromthe FHA under 8§ 3607. n59 Rather, Mrs. Murphy rents
her units to the public in return for consideration. n60

Evenstill, Mrs. Murphy may arguethat she discriminaesto shield theintimate rel ationshi ps she has
developed with her tenants. This argument would parallel those asserted by private clubs seeking
First Amendment refuge from anti-discrimination laws. n61 Not only istheintimacy this argument
suggests contrary to the common perception of landlordtenant relations, but it also argues for
recognition of relationships the First Amendment does not protect.

Asnoted above, therelationshipsthat the Court iswilling to grant constitutional protectionresemble
those "that attend the creation and sustenance of a family." n62 Though the Court has not limited
constitutional protection to relationshipsamong family members, it hasmade clear that it will protect
only those sharing the attributes of family relationships. n63 [*615] The relationships between the
typical Mrs. Murphy and her tenants replicate neither the social nor the legal bonds among family
members. Mrs. Murphy, for example, does not have a duty to direct the upbringing and education
of achildliving in her building. n64 That istherole of the child's parents or guardians. n65 Nor does
Mrs. Murphy'srelationship with the child resemble that between agrandmother and her grandchild,
who, due to a family crigs, may have joined together to form a home, a tradition worthy of



constitutional recognition. n66

Family relationships, according to the Court, involve deep attachments and commitments where
members share special community of thoughts, experiences, beliefs, as well as personal aspects of
their lives. n67 As stated above, Mrs. Murphy's dwelling is not intended solely for the use of
members of a religious organization; n68 nor is it a private club or community of thought. n69
Accordingly, Mrs. Murphy's dwellingis not a center of value formation or expression. n70 Rather,
it more closely resembles what Professor Laurence Tribe describes as"acollection of persons.” n71

That Mrs. Murphy wel comes strangersal so cuts agai nst recogni zing her landl ord-tenant rel ationships
as intimate ones, for the Court has declared that family relationships are distinguished by a high
degree of selectivity. n72 Like the Jaycees, which routinely admits new members with no inquiry
into their backgrounds, n73 aMrs. Murphy renting for acommercial purposeisprimarily concerned
with whether the woul d-be renter can pay rent and will adide by her rules. Even aMrs. Murphy less
concerned about her rent money is unlikely to exercise the selectivity that attends family
relationships in accepting a renter. In addition, a policy of discrimination does not necessarily
demonstrate selectivity. Were Mrs. Murphy to discriminate as the present FHA permits and reject
al African [*616] Americansor Latinos, yet accept all whites able to meet other objective criteria,
shewoul d not demonstrateexclug veness. n74 Shewould merely demonstrate bigotry. For example,
the JayceesCourt, indetermining that the Jayceeswas not sufficiently sel ective, pointed to testimony
by alocal Jaycees officer that he could not recall an applicant ever being denied except on the basis
of age or sex. n75

2. Right of Expressive Association and Mrs. Murphy

By claiming that her reason for discriminating is predicated on her rdigious beliefs, aMrs. Murphy
can argue compellingly that the FHA, as applied to her, is unconstitutional. n76 In arecent case,
Thomas v. Anchorage Equal Rights Commission, n77 the Ninth Circuit paved the way for such a
challenge by finding that the goplication of city and state antidiscrimination laws violates the First
Amendment free exercise rights n78 of two rdigious landlords. n79

Thelaws at issue in Thomas make it unlawful for housing providersto discriminate on the basis of
"marital status," which, for purposes of thelaws, indudesrefusing to rent to unmarried couples. n80
Claiming that any enforcement of the laws against them would viol ate their free exerciserights, the
plaintiff landlordsfiled suit, seeking prospective declaratory and injunctiverelief. n81 They argued
that as Christians they believe that cohabitation between unmarried individuals is a sin and that
renting to such individuals facilitates that sin. n82

A religious Mrs. Murphy n83 may similarly alege that the FHA's prohibitions violate her free
exerciserights. However, her claim could not rest on"marital status,” for the FHA doesnot proscribe
discrimination on [*617] the basis of marital status. n84 Nor can the FHA's "familial status’
prohibition be applied to prevent her from discriminating against an unmarried couple. n85 Were
Mrs. Murphy to discriminate against an unmarried couple, the FHA would not be implicated and
thus there would be no clash between the FHA and her free exerciserights. A closer question under
the "familial status" provision is presented if, however, Mrs. Murphy were to refuse to rent to a



single parent on religious grounds. She might allege, if she knew, that the children were born
out-of-wedlock and that sex outsde of marriage violates her rdigious beliefs. Yet thissituation is
qualitatively different than the one presented in Thomas, for the "sin" has already occurred; she
would not be facilitating it. n86 Moreover, Mrs. Murphy is discriminating not because of the
existence of the children, but because the children were born to unmarried parents. Thefreeexercise
battle in the FHA context would more likely be fought over enforcement of the FHA's prohibition
of discrimination on the basisof religion. n87 Were Mrs. Murphy to refuse to rent based on the fact
that she and awould-be tenant held different religious beliefs, the refusal would likely violate the
FHA. n88

In reaching its decision, the Ninth Circuit centered its analysis on the Supreme Court's decision in
Employment Division v. Smith. n89 The respondents in the Smith case contested the denial of their
applications for unemployment benefits under a state law that disqualified employees [*618]
discharged for work-related misconduct. n90 They had been fired for ingesting peyote at areligious
ceremony of the Native American Church, of which both were members. n91 The Court examined
whether the Free Exercise Clause permits astate to include within its general prohibition of peyote
usethe use of the drug for religious purposes. n92 In upholding the law, the Court declared that "the
right of free exercise does not relieve an individual of the obligation to comply with a'valid and
neutral law of general applicability ontheground that thelaw proscribes (or prescribes) conduct that
hisreligion prescribes (or proscribes).™ n93 TheCourt expressly declined to apply the balancing test
of Sherbert v. Verner, n94 an earlier Supreme Court case that required a compelling governmental
interest to justify al laws, whether or not generally applicable, that substantially burden areligious
practice. n95 By declining to apply the Sherbert test, the Smith Court declared that it will permit
regulation"solong asthelaw [is] one of general applicability and not motivated by hostility towards
religion or a particular religious sect." n96

As a threshold matter, the Ninth Circuit found the antidiscrimination laws to be neutral laws of
genera applicability, n97 finding that the laws prohibitions were aimed at combating housing
discrimination, not at suppressing religious exercise. N98 Any burden the laws would impose on
religiously motivated conduct, even if substantia, would be incidental. n99 Asthe FHA issimilar
in scope and coverage to theselaws and was enacted "to provide. . . for fair housing throughout the
United States,” n100 its provisions are likewise neutral and generally applicable.

Y et, rather than upholding the laws under Smith, the court in Thomas seized upon the so-called
"hybrid-rights" exception to Smith:

[*619] The only decisionsin which we have held that the First Amendment bars application
of aneutral, generally applicable law to religiously motivated actions have involved not the
Free Exercise Clause aone, but the Free Exercise Clause in conjunction with other
constitutional protections. ... n101

Under the Ninth Circuit's interpretation of the exception, if the party asserting that a generally
applicable law burdened his or her rdigious exercise can join a second, "colorable" constitutional
claim, strict scrutiny applies. n102 By "colorable," the court meant tha the plaintiff must



demonstratea"fair probability," or a"likelihood," of success on the merits of thecompanion claim.
nl103

Thelandlords put forth two companion, non-religious exercise claims, both of which Mrs. Murphy
could levy against the FHA: (1) that the laws prohibitions against "refusing to sell, lease[,] or rent”
n104 to unmarried couples violated their property rights under the Takings Clause of the Fifth
Amendment; n105 and (2) that provisionsinthelaws preventing them from making their preferences
known through representations or statements or advertising n106 violated their First Amendment
free speech rights. n107 The Ninth Circuit found both claims to be "colorable.”

First, the court examined whether by proscribing discrimination on the bass of "marital status,” the
state laws constituted an unconstitutional taking of the landlords' rightsto exclude othersfrom their
property. n108 Therewas, according to the court, aliteral taking in the sensethat the laws prevented
thelandlordsfromfully exercisingtheir rightsto exclude. n109 To determinewhether thetaking was
unconstitutional the court looked at the nature of thetaking, distinguishing physical from regul atory
takings. n110

The court acknowledged that there had not been a physicd taking, n11ll noting that when
homeowners"'voluntarily opened their property to occupation by others, [they could not] assert aper
seright tocompensation [* 620] based ontheir inabilityto excludeparticular individuals." n112 This
proposition would also block any argument by Mrs. Murphy that the FHA has physically taken her
property rights.

Next, the court applied the three factors the Supreme Court has recognized to be important to a
regulatory-takingsanalysis: (1) theeconomicimpact of the regulation on theclaimant; (2) the extent
to which the regulation has interfered with distinct investment-backed expectations; and (3) the
character of the government action. n113 According to thecourt, the plaintiffs (and presumably Mrs.
Murphy) could not satisfy numbersoneor two, for adherenceto thelawswould, if anything, increase
their pool of possibletenants. n114 But, the character of the government action prong was satisfied.
Whilenot authorizing aphysicd taking, the housing laws did, in the court's view, physically invade
the plaintiffs' property, supporting the plaintiffs argument that the laws went "'too far." n115

In finding the takings claim to be colorable, the court did not mention Seniors Civil Liberties Assn
v. Kemp, n116 in which the Eleventh Circuit rejected asimilar argument. There, elderly tenants of
a condominium complex claimed that the FHA's prohibition of familial status discrimination took
away their right to be free from children in violation of the Fifth Amendment. n117 Rather than
weighingfactorslikethe Ninth Circuit, the court applied adeferential standard of review. According
to the court:

It isnow well established that |egislative Acts adjusting the burdens and benefits of economic
life come to the Court with a presumption of constitutionality, and that the burden is on one
complaining of adue processviolation to establish that thelegislaturehasacted in an arbitrary
and irrational way. n118



Alluding to the studies and hearings conducted by Congress that lead to the conclusion that
discrimination againg familieswith children wasaserious problem, the court held that the plaintiffs
failed to carry their burden. n119

[*621] SeniorsCivil Liberties Ass'nsuggeststhat Mrs. Murphy would be unableto assert acolorable

claim that application of the "familial status" provision to her would constitute an unconstitutional
taking. She would likely fare no better if she attacked the "religion” provision, for the prohibition
of religiousdiscrimination haseven greater support. Inadditionto the FHA, religiousdiscrimination
is prohibited by the Civil Rights Act of 1866, n120 the Equa Credit Opportunity Act, n121 and
virtually all state and locd fair housing laws. n122

Disregarding Seniors Civil Liberties Ass'n, the Ninth Circuit determined that the landlords al so had
colorable free speech claims. As an initial matter the court recognized that the degree of protection
accorded speech depends on its label as commercial or non-commercial speech. n123 The court
suggested that the only type of speech that iscommercial isthat which does"'no more than propose
acommerdial transaction.™ n124 Finding thelandlords speechto befully protected religious speech,
the court declared that the landlords speech did not fall even within older, broader notions of
commercia speech. n125 The court also found the laws to be content-based, rendering them
presumptively invalid under the First Amendment. n126 Under the laws, landlords can make
inquiries and statements about certain subjects, but not others. n127

Section 3604(c) of the FHA is essentially identical to the provisions challenged in Thomas as
violative of free speech. n128 Thus, not only does Thomas question whether the FHA can be
enforced against religiously motivated Mrs. Murphys, it aso raises constitutional doubts about the
validity of one of the FHA's main provisions. Moreover, 8 3604(c) is currently the only
anti-discrimination provision in the FHA that applies to Mrs. Murphy. n129 Were it deemed
unconstitutional, Mrs. Murphy could advertise and otherwise make known her discriminatory
preferences. It [*622] seemsthat if anylandlord could challenge 8 3604(c), it would be Mrs. Murphy
because the communication of her preferencesislesslikely to be labeled commercia speech than
that of alandlord owning several large complexes.

Y et, § 3604(c) has been upheld against free speech challenge. In United Sates v. Hunter, n130 the
Fourth Circuit rejected anewspaper'sargument that 8 3604(c) violated its First Amendment freedom
of the press rights. The court found that a newspaper had violated 8§ 3604(c) by publishing a
landlord's advertisement for an apartment in a "white home." In regjecting the First Amendment
argument, the court distinguished advertisements constituting "commercial speech,” which courts
accord less protection, from advertising that expressesideas. n131 The newspaper's advertisement
fell under the former category. Preserving 8 3604(c) will require, at a minimum, convincing courts
that the speech prohibited by § 3604(c) is commercial.

However, even were courts to agree with the Hunter court and find the speech proscribed by 8§
3604(c) to be commercial, 8§ 3604(c) would be susceptible, for the Supreme Court now accords
commercia speech greater protection than it did when Hunter was decided. n132 Y et, despite the
trend toward greater protection for commercial speech, the Supreme Court has never protected



advertising related toillegal activity. n133 In Pittsburgh Press Co. v. Human Relations Commission,
n134 the Court decided that an ordinance prohibiting newspapers from carrying "hel p-wanted"
advertisements in sex-desgnated columns did not burden constitutionally protected speech. The
Court declared that: "Discrimination in employment is not only commercia activity, it isillegal
commercial activity under the Ordinance. We have no doubt that anewspaper constitutionally could
beforbidden to publish awant ad proposing asale of [*623] narcoticsor soliciting prostitutes.” n135
Similarly, discriminationin housingisillegal under the FHA. Accordingly, adverti sements, notices,
and representationsstating preferencesillegal under the FHA woul d not be constitutional ly protected
speech. n136

Finally, having found the takings and free speech claimsto have hybridized the freeexerciseclaim,
theNinth Circuit applied strict scrutiny. n137 The court concluded that the city and state did not have
compelling interestsin eradicating "marital status' discrimination to justify the burdenstheir laws
imposed on the landlords free exercise rights. The court held that thereisno "firm national policy"
against "marital status' discrimination. n138

In contrast, there isafirm national policy against discrimination on the basis of religion. n139 To
exemplify what it meant by a firm national policy, the court discussed the policy against race
discrimination. n140 Among other indicators of anational policy, the court cited the many federal
lawsthat proscriberacediscrimination. n141 Similarly, numerousfederal, state, and local lawsn142
proscribereligiousdiscrimination. Among others, the FHA, the Equal Credit Opportunity Act, n143
and the Public Accommodations Act n144 dl prohibit discrimination on thebasis of religion. Thus,
even if the Ninth Circuit's hybrid-rights approach were to prevail, Mrs. Murphy would not prevail
in achallenge to the FHA on religious exercise grounds.

[*624] 3. Recourse for Mrs. Murphy Involved in Sufficiently Intimate or Expressive Relationships

Repealing the Mrs. Murphy exemption would not leave a Mrs. Murphy involved in
protection-worthy rel ationshipsor expression without recourse. Although any facial challengetothe
constitutionality of the revised FHA would fail, n145 a particular Mrs. Murphy could conceivably
make out an as-applied claim.

Under those circumstances where the FHA would threaten valid associational rights, Mrs. Murphy
could challengethe Act asit applies specifically to her. In New York Sate Club Assn v. City of New
York, n146 the Court found that the law in question was constitutional because it was not
substantidly overbroad. n147 However, the Court added that those particular clubs asserting valid
associational rights would not be without recourse: ""Whatever overbreadth may exist should be
cured through case-by-case analysis of thefact situationsto which its sanctions, assertedly, may not
beapplied." n148 For example, aMrs. Murphy who rents out aroom in her two-bedroom apartment
might challenge the FHA asit appliesto her.

Nor would repeal of the Mrs. Murphy exemption leave unprotected those Mrs. Murphys with
legitimate bases for discriminating against prospective tenants. Mrs. Murphy might turn away a
single parent and hisor her children not because of familial status, n149 but because he or sheisnot
sufficiently creditworthy. Discussing theprivate club exemption to a city public accommodations



law, the Court in State Club said that the law would not prevent a club from excluding individuals
who do not share the views the club wishes to promote. n150 The law only prevents a club from
using race, sex, and other illegitimate criteriato determine membership. n151 M oreover, due process
rightswould enable Mrs. Murphy to discriminate on legitimate grounds. Mrs. Murphy would only
haveto demonstratethat shereected the single parent and hisor her children for areason other than
their familial status. n152 Able to discriminate on legitimate bases, Mrs. Murphy does not need the
broad protection the exemption now provides. Society should not support discrimination based on
criteriathat have nothing to do with whether a person will be a good tenant. n153

[*625] I11. The Mrs. Murphy Exemption has been Undermined by the Civil Rights Act of 1866

As noted above, Senator Walter Mondale suspected that broad support for the Mrs. Murphy
exemption was not inspired by fidelity to the First Amendment, n154 but was simply "politically
necessary." n155 It seemed to be politically necessary because of widespread aversion to racial
equality and forced integration, issues that the ongoing Civil Rights movement brought to the
forefront of the nation's conscience. n156 Given the socia climate of the day, it is hard to imagine
that supporters of the exemption were determined that Mrs. Murphy would not have to rent to men
or Protestants. Y et, the exemption has likely been dispossessed even of this mooring, for 8 1982 of
the Civil RightsAct of 1866 hasbeen interpreted to outlaw racia discrimination by Mrs. Murphy.
Moreover, the Supreme Court hasinterpreted § 1982's prohibition of racial discrimination to apply
to members of identifiable classes, including those defined by ancestry and ethnicity, n157 as well
as by religious belief. n158

A. The Relationship between § 1982 and Mrs. Murphy

Section 1982 of the Civil Rights Act of 1866 declares that "all citizens of the United States shdl
have the sameright, in every State and [*626] Territory, asis enjoyed by white citizens thereof to
inherit, purchase, lease, sell, hold, and convey real and personal property.” n159 By itsterms, § 1982
prohibitsall racial discrimination n160inthesaleor rental of property. It makesno exceptions. The
issue raised, then, is whether those persons turned away by Mrs. Murphy because of their race can
sue Mrs. Murphy under 8 1982 even though they currently haveno claim under the FHA. And if so,
does this render the Mrs. Murphy exemption superfluous, at least as concerns race, thereby
diminishing the exemption'simpact and continued vita ity?

After one hundred years of limiting its reach to discrimination by the state, n161 the Supreme Court
in Jonesv. Alfred Mayer Co. n162 interpreted § 1982 to prohibit private (as well as public) racial
discrimination in the sale or rental of housing. n163 Though the Court did not address directly
whether § 1982 would apply to those housing providers exempt from the FHA,, it stopped just short,
stressing that the Acts are independent and concurrent. n164

The Court declared that "[the FHA's] enactment has no effect upon 8§ 1982." n165 Expanding upon
thispoint in afootnote, the Court said "the Civil Rights Act of 1968 does not mention 42 U.S.C. §
1982, and we cannot assume that Congress intended to affect any change, either substantive or
procedural, in the prior statute” nl166 This omission is significant snce prior to Congresss
enactment of the FHA, it knew that the Court might interpret § 1982 to prohibit private



discrimination. n167 Thus, Congress was or could have been aware that 8 1982 might reach Mrs.
Murphy.

Subsequently, lower courts have dealt with the issue head-on, finding that § 1982 covers Mrs.
Murphy. n168 In Morrisv. Cizek, n169 the Seventh Circuit, the highest court that has addressed the
issue, heard acaseinvolving an African American coupl ethat alleged they were denied an apartment
because of their race. n170 Their complaint charged violations of both the [*627] FHA and § 1982.
nl71 It was apparent that the FHA claim would be dismissed because the defendant owners fell
under the Mrs. Murphy exemption. n172 Thelower court, however, granted the defendants motion
to dismissboth claims, finding that the exemptionin thelater statute contai ned specific termswhich
must prevail over the general language of the earlier statute. n173 The lower court reasoned that to
apply 8§ 1982 would render the Mrs. Murphy exemption meaningless. n174 Effectively, then, the
lower court read the Mrs. Murphy exemption to limit the coverage of § 1982. n175

The Seventh Circuit reversed. It noted that by its own terms, § 3603(b), which contains the FHA
exemptions, merely shields Mrs. Murphy from the FHA; it does not confer apositive right on Mrs.
Murphy to discriminate nor exempt her from other anti-discrimination laws. n176 In that way, the
court distinguished the case from Reitman v. Mulkey, n177 in which a state had created a positive
right to discriminate by passing a constitutional provision forbidding laws that prohibit private
discrimination in the sale or rental of property. n178 By passing this provision and creating aright
todiscriminate, thestaterepealed two prior fair housing lawsthat had prohibited discrimination. n179

B. Lessons from § 1981 Case Law

Because of the relationship between 42 U.S.C. 88 1982 and 1981, n180 an examination of § 1981
caselaw isaso instructive. n181 Particularly illuminating are the cases examining the relationship
between § 1981 and the private club exemptions to the public accommodations (Titlell) and equal
employment opportunities (Title V1) laws, both part of the Civil Rights Act of 1964. n182 Just as
there is some debate as to whether § 1982 [*628] covers those exempt under the Mrs. Murphy
exemption, there is debate as to whether § 1981 covers those exempt under the private club
exemptions to Title Il and Title VII.

Lower federd courtshave disagreed over whether private clubs exempted from Title 11 are covered
by § 1981. Two district courts have held that 8 1981 does not apply to exempted private clubs. n183
In Cornelius v. Benevolent Protective Order of the Elks, the district court offered severd reasonsto
support itsfinding -- that the private club exemption isto be read by implication into § 1981 -- that
could also work againg interpreting 8§ 1982 to cover Mrs. Murphy. First, courts may consider later
acts when asked to extend the reach of an earlier, vaguely written act. n184 Second, a statute that
deals expressly with an issue will take precedence on that issue over another statute more general
in its coverage. n185 The FHA, unlike 8 1982, was designed to dea specificaly and
comprehensively with housing discrimination. n186 Finally, applying 8 1981 to aprivate club might
violatethefreedom of association protected by the First Amendment. n187 Asdiscussed above, Mrs.
Murphy might make the same charge were her exemption removed.

In Watson v. Fraternal Order of Eagles, n188 the Sixth Circuit challenged the reasons outlined



above and held that the private club exemption does not preclude an independent action under 8
1981. The court'sanalysis centered onthe"savingsclause" in Titlell. n189 That clause declaresthat
the Act shall not preclude lawsuits under any other law "'not inconsistent™ with the Act. n190 Thus,
irrespective of whether Congress could have predicted Jones, Congress made clear that it did not
intend Titlel to limit any other law. The court also argued that applying 8§ 1981 to private clubsis
not inconsistent with Titlel1. n191 The exemption statesthat "nothinginthissubchapter” shall apply
to private clubs. n192 By its clear language, the provision only exempts private clubs from the
prohibitions[* 629] of Titlell; it does not exempt them from all other anti-discrimination laws. n193

The FHA, too, has a "savings clause"; 8§ 3615 provides that "nothing in this subchapter shall be
construed to invalidate or limit any law of a State . . . or of any other jurisdiction in which this
subchapter shall be effective, that . . . protects the same rights as are granted by this subchapter."
n194 Although 8 3615 refersspecifically only to state laws, the Supreme Court in Jones v. Alfred
Mayer n195 cited the provision as support for itsfinding that passage of the FHA had no effect upon
§1982. 196 The Court quoted 8§ 3615, leaving out the languagereferring to states, suggesting that
"anylaw of . ..any...jurisdiction” included other federal laws. n197 Lower courts have similarly
held that 8 3615 permits actions under § 1982 that could not be brought under the FHA and that
implicitly 8§ 1982 protects the same rights as the FHA. n198

An analogy may also be made to the Watson court's argument that Congress could have amended
either §1981 or Titlell following the Supreme Court'sdecisionin Runyonv. McCrary, n199 holding
that § 1981 applies to private discrimination. n200 Similarly, by the time Congress amended the
FHA in 1988, numerous federal courts had held § 1982 gpplicable to Mrs. Murphy. n201

The First Amendment issue raised in Cornelius was addressed in Guesby v. Kennedy, n202 where
the court hed that the private club exemption of Title VII does not preempt an employment
discrimination action under 8 1981. The court distinguished between cases brought under theprivate
club exemptions of Title Il and Title VII. n203 In the Title Il cases cited, courts had held that the
private club exemption to Titlel1 impliedly amended § 1981. n204 This conclusion followed, the
court argued, from the fact that if a plaintiff could sue under 8 1981 for membership in a private
association, 8§ 1981 would violate an individual's right of association. n205 Thereis no such Firg
Amendment concern, the court continued, in the[* 630] employment context. n206 Accordingly, the
court declined to follow Title Il precedent. n207

Likewise, asPart Il of thisNote demonstrates, thereisno valid First Amendment right of association
inthetypical Mrs. Murphy context. Thispointisreinforced by thefact that the First Amendment was
not an impediment in those cases recognizing 8 1982 claimsagainst Mrs. Murphy. n208 Inthisway,
the Mrs. Murphy exemption more closaly resembles the Title VII than the Title Il private club
exemption. In sum, areview of pertinent 8 1981 caselaw also suggests that plaintiffs can sue Mrs.
Murphy under § 1982.

C. Lingering Uncertainty

Despitethe one-sidedness of the caselaw, the Supreme Court, wereit to hear suchacase, might still
rulethat the FHA was meant to preempt the field, thuslimiting by implication all prior fair housing



laws. The current Supreme Court is not the Court that hedd § 1982 goplicable to private
discrimination in Jones, but rather the one that questioned whether § 1981, and thus § 1982, should
apply to private discrimination. n209

There are strong statutory interpretation arguments to be made on both sides. Professor Joseph
Singer asks: "If the 1866 Civil Rights Act covers employers and housing providers and public
accommodations exempt from the 1964 and 1968 [FHA] statutes, why were those exemptions
created?' n210 Professor Singer questions whether the later statutes were attempts to narrow the
scope of the 1866 statute, and if not, were they simply attempts to deny the particular remedies
available under the 1964 and 1968 statutes to plaintiffs suing exempt defendants? n211 A Supreme
Court disposed to limit the reach of § 1982 could well seize upon such apparent inconsistencies.

[*631] IV. The Argument for Repesl
A. The Superior Associational Interests of Mrs. Murphy's Prospective Tenants

The analysis in Part |1 demonstrates that freedom of association does not require shielding Mrs.
Murphy from the prohibitions of the FHA. Part 11l suggests that even if Mrs. Murphy remains
exempt from the FHA, she cannot discriminate on the basis of race. What remainsis a statement of
social policy whose existence or repeal is not congtitutionally required. It isa statement, which by
its very existence, has great symbolic significance.

What is often omitted from judicid discussions of the right of association is a discussion of the
competing right of association of the excluded. Prospective tenants interested in renting from Mrs.
Murphy also have rights of associational freedom a stake. The right of one person or group to
exclude others limits the associational rights of those excluded. n212 It follows that when Mrs.
Murphy excludes all Asians or Protestants, those who are excluded suffer an associational
deprivation. Professor Tribe labels this dilemmathe "dual character of associational rights." n213
Despitejudicial refusal to say so overtly, Professor Tribe arguesthat in resolving casesinvolving an
associational claim, courts make value choices between competing associational rights. n214

Similarly, Congress made avaluechoicewhen it exempted Mrs. Murphy fromthe FHA. But it made
the wrong choice and should correct it. The overriding fact remains that Mrs. Murphy makes her
unitsor rooms availableto the publicin return for money. Even the more sympathetic Mrs. Murphys
are engaged in a business, whether or not profit is their main motivation. Moreover, Mrs. Murphy
does not seek to protect her family home from outside intrusion; she has welcomed outsiders. Nor
does she make a persuasive religious exercise argument. The governmental interest in eradicating
religious discrimination defeats strict scrutiny as applied by the Ninth Circuit'sdecision in Thomas.

Reduced to its essentials, Mrs. Murphy's claimed right not to associateisreally aclaim of aright to
discriminate. According to Professor Sam Stonefield, "within the area specified by the exemption,
'‘Mrs. Murphy' can express herself by indulging her racist tastes, if any, and societal support for her
freedom to discriminate trumpsthe conflicting [* 632] personal and societd interestsin prohibiting
discrimination.” n215 Group membership tells Mrs. Murphy nothing about an individua's
capabilitiesor her moral worth. Indeed, inthe hearingsleading up to the passage of the FHA, Senator



Walter Mondale said that "much of the housing discrimination is caused by the bigotry of fearful
ignorance, and not by the bigotry of racial hatred." n216 While society may understand the
stereotypical Mrs. Murphy's aversion to renting to those whose group affiliation makes her
uncomfortable, society should not support the perpetuation of ignorance.

As Professor Stonefield's description of the exemption suggests, more is involved than a mere
stand-off between competing claimsto associational freedom. Professor Kenneth L. Karst makesthis
general point by examining the competing associational interests of a private secondary school and
the black applicants the school wishes to exclude. n217 Beyond the competing associational
interests, Karst argues, is the white students' clam to racia superiority versus the black sudents
self-identifying statement that they arefit and entitled to associate with others. n218 Karst deemsthe
school'sdenial of that statement a"'displacement of human personality' in the highest degree.” n219

Inasimilar way, onecould imagine African American parents heading off withtheir childrentolook
at an available apartment they learned of in the paper. n220 At the door, they might be greeted by
a grand-motherly woman, who rents out the second-floor apartment of her building to make ends
meet. Thefamily's hurt would be pal pable were thiswoman to say outright, "1 do not rent to blacks,"
or if al indications made clear that this was the case. This woman's actions, whether motivated by
racial animus or ignorance, would be no less hurtful to the family than if she owned fiverather than
two units. As Senator Mondale said in the debates leading up to passage of the FHA, "segregated
housing isthe simplereection of one human being by another without any justification but superior
power." n221

B. Recourse for Mrs. Murphy

As Part 11.B.3 demonstrates, repeal of the FHA does not |leave Mrs. Murphy without recourse. If a
particular, atypical Mrs. Murphy isinvolved in intimate or expressive associations worthy of First
Amendment [*633] protection, she can chdlengethe FHA asit is applied to her. Moreover, even
were Mrs. Murphy covered by the FHA, she could differentiate on legitimae bases againg
prospective tenants. Characteristics such as the applicant's demeanor or ability to pay the rent may
be legitimate bases. The FHA would only prohibit Mrs. Murphy from rejecting a prospective tenant
because of the tenant's race, color, religion, sex, familial status, or national origin. n222

C. Narrowing the Exemption as an Alternative to Repeal

Since Mrs. Murphy's First Amendment concerns are not without merit, the exemption might be
narrowed to protect only the mogt intimate of Mrs. Murphy settings rather than repealed. n223 A
sampling of state fair housing laws provides guidance. n224

Connecticut's fair housing law, for example, exempts from its regul ations the rental of a room or
roomsin both a single-family dwelling if the owner livesin the dwelling, and a unit in a dwelling
containing living quarters occupied by no morethan two familiesliving independently of each other,
if the owner livesin one of thetwo units. n225 The Mrs. Murphy exemption, in contrast, permits
discrimination by owners of multi-unit dwellings in which as many as four families reside. n226



Colorado's fair housing law excepts from its definition of "housing" any rooms offered for rent or
lease in owner-occupied single-family dwellings. n227 Rooms in two, three, or four-family
owner-occupied dwellings exempt from the FHA are not exempted by the Colorado provision.

The District of Columbiaexempts owner-occupied buildings meant for five or fewer families, but
only with respect to a prospective tenant not related to the owner-occupant "with whom the
owner-occupant anticipates the necessity of sharing a kitchen or bath." n228 Unlike the Mrs.
Murphy exemption, which arbitrarily drawsthelineat four roomsor units, such aprovision accounts
for theleve of intimacy of the particular living situation. Asaresult, the District's provisionismore
faithful to the spirit of the Firs Amendment. In addition, the District of Columbia[*634] exempts
buildings not meant for more than two families living independently of each other. n229

Conclusion

Scrutiny of the justifications for the Mrs. Murphy exemption and a weighing of the competing
associational interestsat play command repeal . | n recognition of widespread housing discrimination,
Congresspassed theFHA. Thereisno basisfor treating Mrs. Murphy differently in thisregimefrom
ownersof fiveor even ahundred units. Discrimination by Mrs. Murphy isno moreexcusableor less
harmful to her victims. The exemption does not shield an intimate relationship or protection-worthy
expression. It shields only Mrs. Murphy's "right” to discriminate, a right substantially outweighed
by a prospective tenant's right not to be discriminated aganst.
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(1978); the begetting and bearing of children, Carey v. Population Servs. Int'l, 431 U.S. 678, 684-86
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n86 See Thomas, 165 F.3d at 696 (landlords/plaintiffs alleging that renting to unmarried couples
facilitates the sin of fornication).
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speech: (1) an advertising format; (2) a reference to a specific product; and (3) an underlying
economicmotiveof thespeaker. SeeBolger v. Y oungs Drug Prods. Corp., 463 U.S. 60, 65-67 (1983).
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that indicatesany preference, limitation, or discrimination based onrace, color, religion, sex, familial
status, or national origin." 42 U.S.C. § 3604(c) (1994).
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Assocs. v. Tourism Co., 478 U.S. 328, 340 (1986) (noting that "commercial speech receives a
limited form of First Amendment protection so long as it concerns a lawful activity and is not
misleading or fraudulent™).

n135 Pittsburgh Press, 413 U.S. at 388.
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n154 See supratext accompanying notes 18-22.
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n156 The comments made in the debates |eading to passage of the Civil Rights Act of 1968 make
clear that the bill was aimed primarily at protecting the rights of African Americans. For example,
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(D-Wis.) spoke solely in terms of the bill's impact upon African Americans. See 2 STATUTORY
HISTORY OF THE UNITED STATES: CIVIL RIGHTS, supra note 9, at 1667-68. Senator Ted
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n157 See Saint Francis College v. Al-Khazrgji, 481 U.S. 604 (1987). In Saint Francis College, the
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of 1866 intended to protect from discrimination. Seeid. at 613. Since the same Congress passed §8
1981 and 1982, the Court interpreted "race" to have the same meaning under both provisions. See
infra note 180.

n158 See Shaare Tefila Congregation v. Cobb, 481 U.S. 615 (1987).

n159 42 U.S.C. § 1982 (1994) (emphasis added).

n160 The Supreme Court in Jonesv. Alfred H. Mayer Co., 392 U.S. 409, 413 (1968), held that §
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PRACTICES §9.1.1.3, at 1002 (2d ed. 1997).

n162 392 U.S. 409 (1968).
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nl79 Seeid.
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an interpretation of oneis highly persuasive for interpreting the other. For example, the Supreme
Court in Runyon v. McCrary, 427 U.S. 160 (1976), in finding that 8 1981 prohibited private
discrimination, relied on itsinterpretation of 8 1982 in Jonesv. Alfred H. Mayer Co., 392 U.S. 409
(1968).
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U.S.C. § 2000e(b), § 2000e(b)(2) (1994). Section 2000a(a) forbids places of public accommodation
from discriminating on the basis of race, color, religion, or national origin. 42 U.S.C. § 2000a(a)
(1994). Section 2000a(e) exempts private clubs from this prohibition. 42 U.S.C. 8§ 2000a(e) (1994).
n183 See Wright v. Salisbury Club, Ltd., 479 F. Supp. 378, 386-87 (E.D. Va. 1979) rev'd on other

grounds, 632 F.2d 309 (4th Cir. 1980); Cornelius v. Benevolent Protective Order of the Elks, 382
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n185 Seeid.
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n223 Cf. Shropshire, supra note 26, at 641 (examining the private club exemption to Title Il and
arguing that such exemptions to protect privacy should be more narrowly construed so as to limit
them to non-commercial, private, and particularly intimate decisions).

n224 The FHA defers to any state fair housing law that "grants, guarantees, or protects the same
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permit any discriminatory action prohibited by the FHA. See42 U.S.C. §3615(1994). Accordingly,
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